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DECI S| ON ON APPEAL

Corey Herman et al. appeal fromthe final rejection of
claims 2 through 5, 7, 9 and 17 through 20. dCains 6, 8 and
10 through 12, the only other clains pending in the
application, stand withdrawn from consi deration pursuant to 37
CFR § 1.142(b).

THE | NVENTI ON
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The subject matter on appeal relates to “a beverage
hol der used in passenger vehicles, particularly to a beverage

hol der

with anti-spill protection” (specification, page 1).
Representative claim2 reads as foll ows:

2. A beverage hol der conprising

atray wwth top and bottom si des;

at | east one drink well housed in said tray;

a beverage guard; and

a pivot nenber nounted on said top side of said tray
connecting said beverage guard to said tray, allow ng said
beverage guard to nove around said pivot nmenber and positioned
to permt said beverage guard to nove and conpletely cover
said drink well.

THE PRI OR ART

The references relied on by the exam ner to support the

final rejection are:

Pasnor e 2,532, 244 Nov. 28, 1950
Stern et al. (Stern) 4,795, 211 Jan. 3, 1989
Young et al. (Young) 4,863, 134 Sep. 5, 1989
Mont gonery et al. (Montgonery) 4,972,781 Nov. 27, 1990
Lorence et al. (Lorence) 5, 060, 899 Cct. 29, 1991

THE REJECTI ONS
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Clainms 2 through 4 and 7 stand rejected under 35 U.S. C
§ 103(a) as being unpatentabl e over Montgonery in view of
Pasnor e.

Claim5 stands rejected under 35 U.S.C. § 103(a) as being

unpat ent abl e over Montgonery in view of Pasnore and Stern

Claim9 stands rejected under 35 U.S.C. 8 103(a) as being
unpat ent abl e over Montgonery in view of Pasnmore and Lorence.

Clainms 17 through 20 stand rejected under 35 U S.C. 8§
103(a) as bei ng unpatentabl e over Montgonery in view of
Pasnmore and Young.

Attention is directed to the appellants’ brief (Paper No.
10) and to the exam ner’s answer (Paper No. 13) for the
respective positions of the appellants and the exam ner with
regard to the nerits of these rejections.

Dl SCUSSI ON

Mont gonmery, the examner’'s primary reference, discloses a
foldable tray table designed to stably support articles such
as beverage cans, tunblers and books in an outdoor (e.g.,
beach) setting. The table includes a top 10 havi ng openi ngs

16, 18 and 26 for receiving the articles, and | eg assenblies
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12 and 14 pivotally connected to the underside of the top.
Each | eg assenbly consists of a pair of legs 40 and 42 and a
cross bar 44. In the operative “unfol ded” positions of the
| eg assenblies, the cross bars |ie beneath the openings to
provi de bottom support for articles placed therein. Two of
t he openings 16 and 18 have circul ar configurations for

accommodat i ng beverage cans and tunbl ers.

As acknow edged by the exam ner (see pages 4 and 7 in the
answer), Montgonmery does not respond to the limtations in
i ndependent clains 2 and 17 requiring the cl ai ned beverage
hol der to include (1) a “beverage guard” and (2) a “pivot
menber” novably connecting the beverage guard to the tray so
as to allowit to conpletely cover a drink well in the tray.
The examner’s reliance on Pasnore to overcone these
deficiencies is not well founded.

Pasnore di scl oses a holding and perforating device for
evaporated mlk cans or the like. The device conprises a base
1 for supporting the bottomof a can 2, a frane 4 upstandi ng
fromthe base, a resilient clip 16 extending fromthe frane

for gripping the can, a netal cover 12 pivotally nounted on
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the frame by a pivot pin 10, and penetrating spurs 13 carried
by the cover. 1|In use,

when a can is engaged in the frame and rests on the
base 1 it will be gripped by clip 16 and held firmy
.o , Wher eupon the cover can swi ng downwardly,

until the spurs 13 rest on the can top. Wen it is
desired to puncture the can top, pressure is exerted
on the cover 12 in order to formthe necessary
openi ngs therein. By puncturing two openings in the
can top one nay be used for pouring the contents and
the other as a vent.

After each pouring operation the cover is left

inits |lowered position so that the spurs will close
t he openings to prevent deterioration of the can
contents [page 1, colum 1, line 57, through page 1,
colum 2, line 8].

I n proposing to conbi ne Montgonery and Pasnore to reject
claims 2 and 17, the exam ner concludes that it would have
been obvious to a person of ordinary skill in the art “to
i npl enent a beverage guard (12) noveable with the assistance
of a pivot pin (10) and nounted by a support frame (4) as
taught by Pasnore onto the tray of Montgonery et al’s
invention to retain a beverage drink in position and prevent
accidental spillage” (answer, pages 4 and 7).

The conbi ned teachings of these references, however, do
not indicate that the prevention of accidental spillage is of

any real concern to Montgonery. |ndeed, the Montgonmery tray
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table is specifically constructed to deal with accidental
spillage in a manner befitting its intended use in an outdoor
setting (see colum 1, lines 16 through 19; and colum 3,
lines 33 through 36). The reality here is that Montgonery’s
tray table and Pasnore’ s can handling device have little in
common in terns of either structure or function, and the

rat her specialized can puncturing and pluggi ng characteristics
of Pasnmore’s cover 12 have little, if any, relevance to the
beverage cans and/or tunblers intended to be supported on

Mont gonmery’s tray table.

In this light, it is evident that the exam ner has engaged in
an i nperm ssi bl e hindsi ght reconstruction of the appellants’

i nvention by using the appealed clains as a blueprint to

sel ectively piece together isolated features in the prior art.
Furthernmore, this flaw in the basic Mntgonery-Pasnore
conbi nation finds no cure in the exam ner’s additional
application of Stern, Lorence or Young.

Accordingly, we shall not sustain the standing 35 U.S. C

8 103(a) rejections of independent claim?2 and dependent
claims 3, 4 and 7 as bei ng unpat entabl e over Montgonery in

vi ew of Pasnore, dependent claim5 as being unpatentabl e over
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Montgonmery in view of Pasnore and Stern, dependent claim9 as
bei ng unpatent abl e over Montgonery in view of Pasnore and
Lorence, and independent claim 17 and dependent clains 18

t hrough 20 as bei ng unpat entabl e over Montgonery in view of

Pasnmore and Young.

SUMMARY
The decision of the examner to reject clains 2 through
5, 7, 9 and 17 through 20 is reversed.

REVERSED
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